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In that case, however, there was a full trial. The plaintiff
tiad closed his case. In this case the trial court rested its
etermination upon the evidence offered and received on be-
Balf of the plaintiff as supplemented by evidence offered and
:_feceived on behalf of the defendant without permitting the
aintiff fo close its case.

It is considered that this was error and resulted in a mis-
trial.  'We shall not discuss other matters presented, for the
reason that they may not be presented again in the same way
pon another trial.

By the Court—Judgment appealed from is reversed, and
ause remanded with directions to grant a new trial,

close of the plaintiff’s case, which motion has just been re.
newed, and further proceedings, if any, will depend upon the
decision of the court upon the motion for nonsuit.” '

The court thereupon directed judgment for the defendant.,:
and filed findings of fact and conclusions of law, taking into
consideration the evidence introduced on behalf of the d

fendant. In attempting to justify this procedure the defend-
ant claims that: ‘

“Every finding made by the trial court was based squarely’
upon the evidence presented by the plaintiff before the
defendant’s motion for nonsuif, with the single exception.
thzft Breese had definite knowledge of the signatures re
quired for a valid company note. That exception was testi-
fied to by Breese himself and thus he was not prejudiced by-'
being unable to rebut the testimony. In a case of this nature.
tried before the court, without a jury, the court has full
power to take into consideration all of the evidence which
has come before it where that evidence could not later be
rebutted and make its findings thereon.” L
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cedure. No opportunity was given to the plaintiff to reby

- the effect of the Breese testimony, and it is quite apparen
from the record and briefs of counsel that this case has neve
beef1 tried, nor has the plaintiff ever been given an oppor
tunity to present its full case. :
In Jackson . Bellevienw (1872), 30 Wis. 250, 259, it wa
held that the motion for a nonsuit made at the close of th
testimony should have been granted. The court said : .

funicipal corporations: Statuiory proceedings for incorporation of
L territory as village : Objecting petitions: Time for filing : Suffi-
ciency of evidence as to territory of proposed wvillage having
necessary characteristics of village. :

1. In proceedings for the incorporation of a village, the circuit
court, under sec. 61.07 (1), (2), Stats., properly rejected all
objecting petitions filed or presented after the date when the
. court heard the application for incorporation. p, 509.

2. Under sec. 61.07 (1), (2), Stats., objecting petitions must be
: filed with the court before the date set for hearing, or at latest
on that day, to be entitled to consideration on the issue of the
sufficiency of the objecting petitions to requive dismissal of the
application. p. 510,

3. The provision of sec, 61.07 (2), Stats., that all parties for or
against the application for incorporation of a village shall be
heard who shall seasonably appear, does not apply to the time
for filing objecting petitions, but only to persons obhjecting to
the incorporation and persons in favor of it who shall attend
the hearing and wish to be heard. p. 510,

"It is not common perhaps to move for or for the court t
direct a nonsuit after the evidence in behalf of the defendan
is in, but it is well settled that such practice is praper. Cut
ler v. Hurlbut, 20 Wis. [152], and the authorities ther
cited. - If such motion had been made when the plaintiff
rested his case, it should have been granted, and it wa

progljer and ought to have been granted at the time it wa
made,” ' '
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tended findings of fact, concluded that the case was tuled
y In re Village of Chenequa, 197 Wis. 163, 221 N. W, 856,
.nd recommended that an order of incorporation be made.
‘he report of the referce was confirmed and the order (?f
‘ncorporation entered. Other material facts are stated in
he opinion. .

The cause was submitted for the appellants on the brief of
Rueta & Ruetz of Kenosha, and for the respondents on that
of Erik Hansen of Silver Lake and Chester D. Richardson
of Kenosha. '

4. The provision of sec. 61.07 (1), Stats., relating to the time _
filing petitions objecting to the incorporation of a village, '
not directory merely. p, 511,

5. Where the territory included within a proposed village, locate,
arotnd a lake, comprised two thousand five hundred ninety
acres and included some farm lands, and contained largel
summer cottages, but had a permanent population of abog
four hundred persons and a summer population of about fou,
thousand, and had inadequate police protection and inadequt;
traffic regulation, and the roads within such territory were no
kept in proper condition by the town authorities, the eviderin
was sufficient to sustain the finding of the trial court tha
such territory had the necessary characteristics of a villap
and to warrant an order of incorporation. [Sec. 61.01, Statg
1935.] [In re Village of Chenequa, 197 Wis. 163, applied;

.Fowier, J. The appellants assign as error, (1) the re-
pp. 513-515,

sal of the referee, upon the hearing before him to deter-
ine the sufficiency of the objecting petitions, to receive and
nsider the objecting petitions signed after the order of
ference was made; and (2) that the evidence before the
feree on the hearing upon the “whole issue” was insuffi-
ent to sustain his findings of fact upon that issue.

(1) Sub. (1) of the statute, sec. 61.07, reads as follows:

‘If prior to the date set for a hearing upon su_ch applica—
on there is filed with the court a petition protesting against
e incorporation of such village, the court shall deny the
pplication, after satisfying itself that such petition has been
gned by a majority of the freeholders and the owners of
ore than one-half of the property by assessed value in the
rritory proposed to be incorporated; providing, however,
at this section shall not apply to counties having a popula-
on of two hundred fifty thousand or over.”

ArreaL from an order of the circuit court for Kenosha
county: S. E. Smarigy, Circuit Judge, Presiding. Af
firmed., ' :

Proceedings for incorporation of the village of Twin
Lakes. Petitions objecting to the proposed incorporation
were filed under sec. 61.07 (1), Stats., by freeholders own.
ing lands within the district proposed to be incorporated,
The matter of the sufficiency of these petitions to requi
dismissal of the proceedings was referred to a referce f
determination. Some ohjecting petitions, signed after the
order of reference was made, were presented at the hearing
before the referee, which the referee refused to receive -
consider. The referee reported that the objecting petitions
did not contain the names of a majority of the freeholders
of the district owning lands therein the assessed value of
which was more than one half of the aggregate assessed
value of the property in the district. This report was con-
firmed by the court. The court thereupon re-referred the
matter under sec. 61.07 (2), Stats,, “to hear, try, and d
termine the whole issue.” Further hearings were had in
which objecting freeholders within the district appeared pe
sonally and testified. Upon this hearing the referee made

Sec. 61.04, Stats., provides that “the intending applicants
all give notice that they will apply on some day therein
secified to the circuit court . . . for an order incorporating”
e proposed village. This notice must be published in a
'_wspaper or posted at least six weeks before the time so
specified in such notice. Sec. 61.05. The petition “shall be
resented at the time specified” in such notice “or as soon
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the frecholders and owners of more than one-half of the
operty by assessed value in the territory proposed to be in-
rporated.””  There is nothing of record to indicate that the
termination of the referee above quoted is incorrect, if the
jected objecting petitions were properly rejected.

The appellants’ assignment of error (1) is stated as fol-

thereafter as the applicants can be conveniently heard in 1
spect thereto.” Sec. 61.06.

The contentions of the parties under heading (1) abo
hinge upon the interpretation to be given to the phrase
sub. (1) of see. 61.07, Stats., “the date set for a hearing
In considering this meaning it is of note that six weeks’ ng
tice by posting or publishing has been given prior to the timg
when the petition may be presented to the court. This woul
seem to be ample time for the circulating of objecting peti
tions, :

The time set by the notice for presentation of the petition
for incorporation in the instant case was April 29, 193
From a recital in the report of the referec as to the suffic
ciency of the objecting petitions, it appears that by agreemen
of counsel the hearing hefore the referee upon that reference
commenced on June 5, 1935, continued on June 6th, and
was then adjourned to June 21st, when it was conclude
At the commencement of this hearing objection was made
by the applicants for incorporation to consideration of two
groups of objecting petitions, one filed in court on Aprit 29
1935, at 4:57 p. m., and the other on May 13, 1935, on't
ground that they were not timely filed, “a heari ing havir
been held on the afternoon of April 29, 1935.” Tt also a
pears that a hearing was held before the court on May 13
1935, We infer that May 13, 1935, was considered by t
court and referee as “the date set” for the hearing bf t
objecting petitions. The objection to the receipt of the
petitions was overruled, and they were included among t
objecting petitions considered by the. referee. :

Other objecting petitions, referred to as “Group 11,” we
presented to the referee and their consideration 1efused ot
objection of the applicants, The referee determined in t
language of sec. 61.07 (1), Stats., that the obJectmg pet
tions considered did not contain the names of “a majori

“That the court erred in refusing to receive the additional
otesting petitions filed by the objectors upon the trial un-
r section 61.07 {2) showing that more than one-half of the
ners and owning more than one-half of the property by
sessed value objected to the incorporation.”

We understand appellants’ contention under this assign-
ent to be that if objecting petitions presented any time be-
re the final order of incorporation is made show that a
najority of the frecholders and owners of more than one-
1f of the property by assessed value in the territory pro-
sed to be incorporated object to the incorporation,”
soration must be denied, and that petitions so filed show that
ch majority so owning were so presented. We find a list
of objecting petitions bearing dates from May 22d to as late
:Aug'ust 3, 1935, and others not dated at all. We infer
at it is claimed that all these should be considered to make
) the majority and assessed value requisite for dismissal.
With this we cannot agree. We do not find the “Group 11,"
ferred to above, segregated in the record, and the record
ffers no means of deterniining what “Group 11” consisted
, or whether with that group the required majority owning
re than one half of the property within the district object .
- the incorporation. But whatever “Group 117 consisted
', we are of the opinion that the referee and the trial court
operly rejected all objecting petitions filed or presented
ter May 13th, when the court “heard” the application for
corporation, Whether, to be considered, objecting peti-

incor-
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tions should have been filed before the hearing of April 29ty
the date fixed for applying to the court for an order of .
corporation, if, as applicants state, a hearing was held :
that day, we need not determine. The most liberal constri
tion of the statute permissible would be that if the applic
tion for an order of incorporation were not made on the ¢
stated in the notice, but on some later date, and when:
presented the court should set a date for hearing of it, a
objecting petitions filed on or before that date would be co;
sidered. This is the construction given by the referce a
by the court in the instant case. In that ruling there ce
tainly was no error prejudicial to the appellants. The “da
set for a hearing” means some specific date. Objecting pel
tions must be “filed with the court” before that day, or
latest on that day, to be entitled to consideration on the iss
of the sufficiency of the objecting petitions to require di
missal of the application. Unless petitions so sufficient a
so filed the incorporation must depend on the matters co
sidered under heading (2) below treated.

It is urged under heading (1) that sub. (2) of sec. 61.0
Stats., indicates that all objecting petitions shall be considered
that are signed and filed at any time before the hearing undk
sub. (2) is concluded, because it says that all parties for
agamst the application shall be heard “who shall seasonabl signated to hold the election and fix the time for holding
appear.”  We think that this provision does not apply i to defeat incorporation by refusing to set the time there-
objecting petitions, but only to persons objecting to the i r. Action to compel them to set the time and publish the
corporation and persons in favor of it who shall attend th ice therefor could not be brought until after the time for
hearing and wish to be heard. The persons who mere doing had expired, and thus action could not be compelled
signed the rejected objecting petitions did not so attend. ‘N thin the sixty days. The sixty-day provision could not be
one present was refused a hearing. The court expressed 2 nstrued to have intended such result. To permit it to be so
view that sub. (2) only covered persons who personall onstrued would defeat the whole purpose of the incorpora-
appeared to give testimony. This was perhaps too restricte n statutes. The cases cited in the opinion. in the Clark
a view. It may be that an intercsted person who was ¢ se, supra, in support of the ruling stated, except one, all
personally present might appear by attorney and object to th olve cases of some public officer failing to give a notice
incorporation even though he offered no testimony. But th thin a time fixed by statute or failing to perform some

ecord is silent as to rejection of any such evidence or argu-
gent s0 offered.  All persons wishing to testify were heard,

nd apparently all counsel who wished to argue the matter
vere heard. The hearing under sub. (2) had nothing to do
ith sufficiency of petitions, That matter had been deter-
rined by the hearing under sub. {(1). The only issue at the
.earing under sub, (2) was whether the facts shown brought
he proposed territory within the definition of a village under
se decisions construing the incorporation statutes.

Tt is also urged that the provision of sub. (1) of sec. 61.07,
tats., as to time of filing objection petitions is directory
erely within the ruling in Application of Clark, 135 Wis.
37, 444, 115 N. W. 387, which held that the provision of
éc. 61.09, Stats., that an election shall be held within sixty
ys is directory “as to the time for holding the election.”
'he facts of that case were that a certiorari action stayed an
fection pursuant to the order for incorporation beyond the
ty-day period for holding the election, and the election was
d after the determination of the certiorari action. The
urt considered that as the purpose of the election was as
1 satisfied by an election after the sixty days as before,
provision for an election within sixty days should be
d directory. To hold otherwise would enable the persons
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sh v. Kruschke, 134 Wis. 130, 113 N. W. 675. The diffi-
alties and the vexations incident to such unlimited rights to
file petitions must perhaps be experienced to be fully appre-
ciated, but that they are grievous has been demonstrated to
he writer of this opinion,

: (2) The claim of error to be considered under this head
s stated in appellants’ brief as follows:

 “That there is no credible evidence to sustain the referee’s
inding that the agricultural lands included within- the
oundaries of the proposed vﬂlage are not disproportionate
o the size of the area which is already developed and are
ecessary for the future growth and development of the vil-
ge and for a proper enjoyment and control of the roads
forming a part of the boundaries, and for the purpose of
abling the village through its constituted authorities to
yrotect the welfare and investment of the persons who have
Iready purchased and developed permanent homes or sum-
mer residences in the area immediately surrounding both
akes, by controlling the platting of lands immediately sur-
undmg the already developed area and preventing its being
latted into subdivisions containing large numbers of small,
eap lots to be sold without adequate restrictions, and the
ourt erred in sustaining said finding.”

The evidence on which the finding referred to was based
hows a factual situation very like that involved in In re
llage of Chenegua, supra. The referee expressly stated
his “conclusions of faw" that his decision was “governed
’ the decision in that case. The size of the two villages
about the same, and the contours of their limits are not
materially unlike. Chenequa has one lake within its limits;
win Lakes has two, connected by a watercourse, of aggre-
dte size not much if any larger than the one in Chenequa.
Both proposed villages had inadequate police protection, and
securing of proper police protection was given as one of
reasons for incorporation in both cases. The residences
thin the village limits in both cases were largely occupied
uring the summer season only, those in T'win Lakes being

designated dufy within a time fixed by statute, The ¢
above noted as excepted involves failure of a public offics
to make entries in a book that a statute directed him to make
and holds that his failure to perform the duty cannot affee
‘the rights of one whose own acts brought him within th
protectiont of the statute containing the provision for makin
the entries omitted. No failure of a public officer is here |
volved. ‘The only failure involved is the failure of the obje
ing landowners to bring themselves within the provisior g
the statute requiring the filing of the objecting petitions by
day certain. The legislature could make such provision as
saw {it prescribing the acts of landowners necessary to eff
tuate their protests. Every statute fixing a time at which
act shall be done cannot be held directory merely because
may be thought by the court that the act might just as wel
be done fater. Take the appeal statutes, for example. Uhnloss
the right of appeal given by the legislature is exercised within
the time specified by the legislature it is lost. Stevens
Jacobs, ante, p. 198, 275 N. W. 555, 276 N. W. 638. .So
here. If the right given by the legislature to objecting peti-
tioners to defeat incorporation is not exercised within the
time specified, why should the failure to act timely not defeat
the right just as the right of appeal is defeated by failure o
exercise it within the given time? A sound reason for iy
quiring the protesting petitions to be filed before the hearin
begins to determine the sufficiency of the objecting petitio
is readily perceivable by anyone who as judge or counsel h
gone through a proceeding to change a county seat or estd
lish a drainage district, whercin under the statutes ‘governin
such proceedings the right to file or withdraw from petitio
does not end until the last minute of the proceedings to dete
mine their sufficiency. See State ex rel. Hawley v. Board:
Supervisors, 88 Wis. 355, 60 N. W. 266; La Londe v. Boas
of Supervisors, 80 Wis, 380, 49 N. W. 960; In re Catfis
Rwer Drainage District, 176 Wis. 607, 187 N. W. 6
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'ampiy supports the finding of the referee objected to by the
appellants’ assignment of error above quoted. It is objected
that the territory embraced does not have the characteristics
of a village, as is required according to the decisions in State
ex vel. Holland v. Lammers, 113 Wis. 398, 8 N. W. 677,
80 N. W. 501; In ve Incorporation of Village of St. Francis,
209 Wis. 645, 245 N. W. 840; and in Fenton v. Ryan, 140
is. 353, 122 N. W. 756. TPerhaps it does not as those char-
acteristics are stated in the Lammers Case, but it does have
them as they are broadened by the opinion in the Chenequa
ase. As pointed out in the St Francis Case, supra, the
Chenequa Case considerably broadens the definitions of vil-
lage characteristics necessary for incorporation as previously
defined. The opinion in the Chenegua Case gives the reasons
or such extension of previous definitions as that case made,
and we are not disposed to depart from its ruling.

By the Court.—The order of the circuit court is affirmed.

mostly “summer cottages” located on small “lots,” whi
those in Chenequa were of more substantial constructic
were suitable for year-round oceupation, and occupied trac
of considerable size. ‘The total areas of the two tracts, excly
sive of that covered by water, is: Chenequa two thousand
one hundred twenty-five acres; Twin Lakes two thousan
five hundred ninety acres; and the respective amounts o
farm lands one thousand three hundred and one thousan
five hundred eighty-two acres. Much of the land adjoining
the lakes in Twin Lakes has been platted into small lots, and
considerable more is adapted to such platting and sale fg
summer-cottage purposes. None was platted in Cheneqit
Twin Lakes has a population of about four hundred pe
manent residents, Chenequa had about two hundred.. The
are six hundred ninety buildings in Twin Lakes, one hundred
seventy-five are year-round residences, and four hundred
sixty-six “summer cottages.” ‘The summer population o
Twin Lakes is estimated by witnesses from two thousand to
ten thousand, and the referce considered it as approximate
four thousand. There are clusters of cottages at several
points on the lakes. There are two summer hotels servin
transients. There are twenty-one taverns within the limits
of the proposed village, and a public bathing beach adjace
to a public highway where two thousand to three thousand
people sometimes collect. There is inadequate traffic regul
tion, and the roads within the territory have not been ke
in proper condition by the town within which the village
located. The town government is conducted without cons
eration of the welfare of the inhabitants of the territor
within the village. The cottages are fairly continuous f
the greater part of the lake shores. The facts above sta
are for the most part not in dispute, and where disputed ¢
evidence supports a finding of their existence.

The above statement indicates more reason for incorpot:
tion than the record showed in the Chenequa Case, and

LriNniNGeR and others, Appellants, vs. Prerce CounNTy,
Respondent.

December 8, 1937—January 11, 1938,

ighways: Drainage: Statutory provisions imposing Hability on
county for damages caused by inadequate culverts in high-
ways: Other statutory provisions resulting in nonliability of
county wm case of federal-state highway.

A county was not liable under sec. 8838, Stats., for damages
caused by the flooding of private lands by surface waters which
had accumulated because of the inadequacy of a culvert under
the grade of a federal-state highway, where such highway
with culvert, although located on land acquired on condemna-
tion by the county and improved with moneys appropriated by
the county therefor, was not constructed or maintained by the
county, but was constructed and maintained by the state pur-
suant to the provisions of secs, 84.06 (1), 84.07 (1), Stats.
1931, so requiring. :



